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Vancouver Registry

ŜUPREME COURT OF BRITISH COLUMBIA
of a Decision to approve the Kinder Morgan Pipeline made

rsuant to the Judicial Review Procedure Act, RSBC 1996 c. 87.

BETWEEN:

DEMOCRACY WATCH and PIPE UP NETWORK

PETITIONERS

AND:

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA

(PREMIER OF BRITISH COLUMBIA, MINISTER OF ENVIRONMENT and MINISTER
OF NATURAL GAS DEVELOPMENT)

RESPONDENT

NOTICE OF APPLICATION

Names of applicants: The Petitioners, Democracy Watch and Pipe UP Network.

To: The Respondent. Her Majesty the Queen in Right of the Province of
British Columbia

And To: The Respondent's counsel, Angus Gunn, QC

And To: The Attorney General of British Columbia

And To: Counsel for the Attorney General of British Columbia, Angus Gunn, QC

And To: The Minister of Environment and Minister of Natural Gas Development

And To: The Ministers' counsel. Angus Gunn, QC

And To: The Premier of British Columbia, Christina Joan Clark.

And To: Counsel for the Premier of British Columbia, David Crossin, QC



TAKE NOTICE that an application will be made by the applicants to a Judge or Master
presiding in Chambers at the courthouse at 800 Smithe Street, in the City of Vancouver,
in the Province of British Columbia, on the 24th day of April, 2017 at 9:45 a.m. for the
order(s) set out in Part 1 below.

Part 1: ORDER(S) SOUGHT

The Applicants seek the following orders:

1. An Order that the Respondent, Her Majesty the Queen in Right of the
Province of British Columbia, file a Response and a complete Record of the
Proceedings within seven (7) days of this Order;

2. In the alternative, an Order granting the Petitioners leave to amend the style
of cause to name the Respondent as "Attorney General of British Columbia
(Premier of British Columbia, Minister of Environment and Minister of Natural
Gas Development), and requiring the Respondent to file a Response and a
complete Record of the Proceedings within seven (7) days of this Order;

3. In the further alternative, an Order granting the Petitioners leave to amend the
style of cause to name the Respondents as "Premier of British Columbia,
Minister of Environment and Minister of Natural Gas Development", and
requiring the Respondents to file a Response and a complete Record of the
Proceedings within seven (7) days of this Order;

4. An Order specifying that a complete Record of the Proceedings for the
purpose of this order includes:

a. the intermediate decision made by the Premier of British Columbia to
impose five (5) conditions on the Kinder Morgan pipeline approval;

b. the decision made by the Premier of British Columbia that the five (5)
conditions were satisfied;

c. all submissions (whether oral or written) made by the project proponent or
their representatives in respect of the imposition of and satisfaction of the
five conditions; and

d. all internal deliberative documents generated in respect of those five (5)
conditions;

5. An Order requiring the Application Respondents to file and/or deliver all
documents dealing with political donations, fundraising and fundraising events
associated with the Kinder Morgan Pipeline, the KMP Shippers and Kinder
Morgan, including emails send or received from email accounts controlled or
accessible to the Ministers and Premier from all email accounts, including
government-hosted accounts, BC Liberal Party-hosted accounts, and email
accounts hosted by other private or third party (ie. gmail) accounts;



6. An Order granting leave to an amended Petition in substantially the same
form as the draft Amended Petition attached as Schedule "A" to this Notice of
Application, which deals with the discovery of an additional $82,505.00 in
payments made by Kinder Morgan and KMP Shippers to the BC Liberal Party
between January 1, 2016 and January 10, 2017; and

7. Costs of this application, including special costs.

Part 2: FACTUAL BASIS

Application Summarv

1. The Respondent, Her Majesty the Queen in Right of the Province of British
Columbia, refuses to file a Response on the grounds that it is not satisfied with
the style of cause. Angus Gunn, QC, writes that he represents Her Majesty the
Queen.

2. Angus Gunn, QC, states that he has instructions to file a Response only if the
style of cause is amended to name the "Minister of Environment and Minister of
Natural Gas Development". David Crossin, QC, states that he is separately
retained by the Premier of British Columbia and will only file a Response if the
style of cause is amended to name the "Premier of British Columbia". Both of
them refuse to consent to an amendment to name "Attorney General of British
Columbia (Premier of British Columbia, Minister of Environment and Minister of
Natural Gas Development).

3. Neither Mr. Gunn nor Mr. Crossin have articulated any quarrel with the substance
of the Petition.

The Parties

4. Democracy Watch is a national non-profit, non-partisan society and Canada's
leading citizen group advocating democratic reform, government accountability
and corporate responsibility.

5. PIPE UP Network ("PIPEUP") is a British Columbia non-profit society
representing the interests of British Columbia residents directly affected by the
Kinder Morgan Pipeline ("KMP"). PIPEUP members have local expertise and
academic credentials in air quality, agriculture, water quality, fish and fish habitat,
endangered species, and health and safety requirements. PIPEUP members and
their families live, work and attend schools near water, land and air that is put at
risk by the KMP. PIPEUP was granted intervener status by the National Energy
Board ("NEB") in respect of the application hearings for the KMP.



6. Christina Joan Giark was appointed the Premier of British Columbia on March 14,
2011. She is the current Premier of British Columbia. She is also the leader of
the Liberal Party of British Columbia. Section 9 of British Columbia's Constitution
Act provides that the Premier is also the President of the Executive Council. The
Executive Council is a body of government appointed by the Premier to exercise
various statutory powers and to direct the implementation of statutes by the civil
services. The Premier has the power to appoint Ministers and to designate what
powers are to be exercised by each Minister.

7. Mary Polak was appointed the Minister of Environment on June 10, 2013. Rich
Coleman was appointed the Minister of Natural Gas Development on June 7,
2013. Both were appointed by the Honourable Christina Joan Clark, as members
of her Executive Council, and both serve at her pleasure.

The Petition

8. On January 31, 2017, the Petitioners initiated a judicial review of a decision
(including intermediate decisions) made jointly by the Premier, the Minister of
Environment and the Minister of Natural Gas Development to approve the Kinder
Morgan Pipeline (the "KMP Approval").

9. The Petitioners seek to set aside the KMP Approval on the basis that the KMP
Approval is tainted by a reasonable apprehension of bias arising from payments
of of more than $560,000.00 made to the Liberal Party of British Columbia from
companies with an interest in the outcome of the KMP Approval process, coupled
with payment of a salary to the Premier by the Liberal Party of British Columbia
totaling more than $300,000.00 over the period of the KMP Approval process.

10. Since the Petition was filed, the Petitioners have learned that an additional
$85,505.00 was paid by Kinder Morgan and other companies with an interest in
the outcome of the KMP Approval process from January 1, 2016 to January 10,
2017.

The Pipeline

11. The Kinder Morgan Pipeline ("KMP") is an interprovincial pipeline approximately
987 kilometres long between Edmonton, Alberta, and a marine terminal on the
Pacific coast in Burnaby, British Columbia.

12. In 2013, Kinder Morgan filed an application with the federal National Energy
Board ("NEB") to build the KMP. Long before applying to the NEB for approval to
build the KMP, Kinder Morgan applied to the NEB to set the shipping rates for
KMP in the event that construction of the KMP was approved by the NEB (the
"KMP Tolling Application").

13. Before the KMP Tolling Application was initiated, and beginning in early 2011,
Kinder Morgan began discussing the idea of an "open season" process with



potential shippers in an effort to garner corporate interest and financial support
for the pipeline project. The "open season" formally began on October 20, 2011
and resulted in 15 and 20 year contractual commitments from oil and gas
companies that intended to ship diluted bitumen using the KMP (the "KMP
Shippers").

14.The KMP Shippers that agreed, as a result of the open season, to a
Transportation Service Agreement ("TSA") for the use of the KMP are outlined at
paragraph six of the Petition. The open season process resulted in the pre-sale
of approximately 80 percent of the KMP's bitumen capacity to the KMP Shippers.

15. In 2012 the KMP Tolling Application resulted in the NEB approving shipping rates
for the proposed pipeline and the allocation of various financial risks as between
Kinder Morgan and the KMP Shippers.

The Provincial Approval Process

16. On July 23, 2012, Premier Clark publicly stated that she was against
recommending the expansion project unless she could be satisfied that five
conditions for approving the KMP were met (the "KMP Conditions"). These
conditions are outlined at paragraph 8 of the Petition. The legal basis for
imposing the KMP Conditions has never been publicly articulated by the Premier,
to the knowledge of the Petitioners.

17. On January 13, 2016, the Honourable Madam Justice Koenigsberg determined
that a decision under both the NEB and the Provincial Environmental
Assessment Act would be necessary to ratify an inter-provincial pipeline project.
Prior to this decision, and particularly at the time that the Premier imposed the
KMP Conditions, it was believed that Provincial Environmental Assessment Act
approval was not required as that approval had been delegated to the NEB and
Government of Canada.

18. Notwithstanding the belief that Provincial EAA approval was not necessary, the
KMP Conditions were repeatedly reaffirmed by Premier Clark and other
representatives of the British Columbia government while awaiting the NEB
decision on KMP.

19. On May 19, 2016, the NEB recommended approved of the KMP subject to 157
conditions. On November 29, 2016, the Government of Canada gave federal
approval for the KMP project. On November 30, 2016, the Premier publicly
reaffirmed that the KMP Conditions applied to Provincial approval of KMP.

20. On January 11, 2017, Premier Clark personally announced the KMP Approval,
which included her determination that the KMP Conditions had been met, to the
public through the media. The KMP Approval included an Environmental
Assessment Certificate (numbered El 7-01) and reasons for its issuance, signed



by the Minister of Environment and the Minister of Natural Gas Development.
The reasons include 37 conditions meant to supplement the 157 NEB conditions
and makes repeated reference to the five KMP Conditions.

Donations to the Liberal Partv of British Columbia

21.Payments (called "donations") to the Liberal Party of BC are disclosed by
Elections BC.

22. Elections BC receives updates on political party contributions from political
parties registered in British Columbia once a year, usually towards the end of
March. Elections BC then updates their website data with the previous year's
donations. At the time of filing this application, donations are not available past
early February 2016. For this reason the Petitioners set out in their judicial review
payments made from the start of the open season, October 21, 2011 up until
December 31, 2015. Amounts contributed after December 31, 2015 are relevant
but largely unknown to the Petitioners at this time.

23. Of the 12 KMP Shippers, Elections BC reveals that six have made significant
contributions to the Liberal Party of British Columbia. Those six companies are:

a. Canadian Natural Resources Ltd.,

b. Cenovus Energy Inc.,

c. Devon Canada Corp.,

d. Imperial Oil Ltd.,

e. Suncor, and

f. Nexen Marketing Inc.

24. Since October 21, 2011 to December 31, 2015 these six KMP Shippers made
payments totaling $330,470.00 to the Liberal Party of British Columbia.

25. Additionally, from October 21, 2011 to December 31, 2015, Kinder Morgan made
payments totaling $16,800.00 to the Liberal Party of British Columbia.

26. There have also been sizable donations to the Liberal Party of British Columbia
from two corporations that were intervenors in the KMP Tolling Application: (1)
the Canadian Association of Petroleum Producers ("CAPP") and (2) Chevron
Canada Ltd. ("Chevron").

27. From October 20, 2011 to December 31, 2015, CAPP paid a total of $74,100.00
and Chevron paid a total of $140,563.44 to the Liberal Party of BC.

28.Combined, from October 20, 2011 to December 31, 2015, Kinder Morgan, the
KMP Shippers and two of the KMP Tolling Application intervenors paid a total of
$561,933.44 to the Liberal Party of British Columbia;



29. From January 1, 2016 to January 10, 2017, Kinder Morgan and the KMP
Shippers made an additional $85,505.00 in payments to the BC Liberal Party.
The 2016/17 payments bring the total payments by Kinder Morgan and the KMP
Shippers to the BC Liberal Party from the commencement of KMP process until
the KMP Approval to $617,438.44.

The Premier's Private Liberal Partv of BC Salary

30. From October 20, 2011 until she and the Ministers granted the KMP Approval,
Premier Clark received an annual salary of approximately $50,000.00 from the
Liberal Party of BC in consideration for the performance of duties as the leader of
the Liberal Party.

31. One aspect of the Premier's duties as leader of the Liberal Party, for which she is
paid her salary, is to engage in fundraising. It can be inferred by a reasonable
observer that if Liberal Party fundraising were insufficient, the Liberal Party would
cease to pay a salary to the Premier.

32.The Petitioners do not know if the Minister of Environment or Minister of Natural
Gas Development also receive a salary or other payments or benefits from the
Liberal Party of BC, but that issue is certainly relevant to this judicial review.

Private Functions

33. Premier Clark has admitted to attending private "pay-for-access" events where
tickets providing exclusive access to the Premierand other cabinet Ministers are
sold by the Liberal Party for $20,000.00 or more. Ms. Clark, in her role as
Premier of British Columbia, hosts these small, invitation only, "pay-for-access"
events.

34.The donations by Kinder Morgan, the KMP Shippers and the other KMP
intervenors were often paid in closely grouped clusters, in which high value
donations, often for the same amounts, were given on the same date or within a
few days of one another. The Petitioners infer that the clusters of donations are
the product of ticket sales for "pay-for-access" events and/or Liberal Party
fundraising campaigns targeted at parties with a pecuniary interest in the
outcome of the KMP approval process.

Reasonable Apprehension of Bias

35.The Petitioners say that a rational and informed observer would conclude that
due to the payment of approximately $560,000.00 by the interested companies,
including Kinder Morgan, to the Liberal Party of British Columbia, especially
when coupled with payment of approximately $300,000.00 by the Liberal Party to
the Premier, it is more likely than not that the Premier and the Ministers were
consciously or unconsciously affected by these enormous payments. The KMP
Approval was tainted by the payments.



Part 3: LEGAL BASIS

1. The Petitioner has chosen to name the decision-makers collectively as "Her
Majesty the Queen". Section 19 of the Judicial Review Procedure Act provides
that the JRPA is subject to the Crown Proceedings Act. Section 7 of the Crown
Proceedings Act supports the Petitioners' choice of "Her Majesty the Queen" as
the named Respondent. Section 7 provides as follows:

7 In proceedings under this Act, the government must be designated "Her
Majesty the Queen in right of the Province of British Columbia".

2. Moreover, the Judicial Review Procedure Act provides that multiple decision-
makers may be treated as one entity. Section 15 of the JRPA provides as
follows:

15 (1) For an application for judicial review in relation to the exercise,
refusal to exercise, or proposed or purported exercise of a statutory
power, the person who is authorized to exercise the power

(a) must be served with notice of the application and a copy of the
petition, and

(b) may be a party to the application, at the person's option.

(2) If2 or more persons, whether styled a board or commission or any
other collective title, act together to exercise a statutory power, they are
deemed for the purpose of subsection (1) to be one person under the
collective title, and service, if required, is effectively made on any one of
those persons.

3. Alternatively, the Petition is content with naming the decision-makers collectively
as "Attorney General of British Columbia". Section 16 of the JRPA already
provides for notice to the AttorneyGeneral of British Columbia as follows:

16 (1) The Attorney General must be served with notice of an application
for judicial reviewand notice of an appeal from a decision of the court with
respect to the application.

(2) The Attorney General is entitled to be heard in person or by counsel at
the hearing of the application or appeal.

4. Whatever the formal name of the Respondent, the Respondent is elevating the
form of the style of cause above the substance of the Petition. It must be
recalled that a judicial review is a procedural or substantive challenge to a
decision; the decision, not the decision-maker, is subject to challenge. What



matters, in almost all cases, is that the executive branch has an opportunity to
defend the decision under review.

5. Refusing to file a response to a judicial review on the basis of a quarrel with the
style of cause is obstructionist in the extreme. The proper course of action is to
file a Response and address any disagreement with the Court at a convenient
time before the conclusion of the proceeding.

6. Judicial review is a process fundamental to the rule of law and constitutional
separation of powers. Refusing to file a Response to a judicial review is an
implicit rejection of the Court's jurisdiction to review the decision being
challenged.

7. Procedural monkey wrenching by Her Majesty the Queen and the Attorney
General of British Columbia should be sanctioned with an order for costs,
perhaps even special costs, payable forthwith, to discourage such a practice.
This is particularly true where the same counsel has instructions to refuse to
respond on behalf of Her Majesty the Queen, the Attorney General of British
Columbia and the Ministers.

Record of the Proceeding

8. As a general rule, the court's review of a decision of the executive must be based
on the Tribunal's record of proceedings as that term is defined in s.1 of the
Judicial Review Procedural Act:

"record of the proceeding" includes the following:

(a) a document by which the proceeding is commenced;

(b) a notice of a hearing in the proceeding;

(c) an intermediate order made by the tribunal;

(d) a document produced in evidence at a hearing before the
tribunal, subject to any limitation expressly imposed by any other
enactment on the extent to which or the purpose for which a
document may be used in evidence in a proceeding;

(e) a transcript, if any, of the oral evidence given at a hearing; and

(f) the decision of the tribunal and any reasons given by it.

9. In this case, the decision under review includes:

a. the intermediate decisions made by the Premier to impose the five
conditions on any approval of the KMP;
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b. the decision made by the Premier of British Columbia that the five (5)
conditions were satisfied;

c. all submissions (whether oral or written) made by the project proponent or
their representatives in respect of the imposition of and satisfaction of the
five conditions; and

d. all internal deliberative documents generated in respect of those five (5)
conditions.

10. The above-noted documents fall squarely into the definition of the "record of the
proceedings". They are in the nature of intermediate orders, documents in
evidence before the decision-makers, oral evidence give (whether in or outside
the course of lobbying), or the decision itself (as in the documents dealing with
whether the five conditions were satisfied).

Document Production

11.The Petitions seek an Order requiring the Application Respondents to file and/or
deliver all documents dealing with political donations, fundraising and fundraising
events associated with the Kinder Morgan Pipeline, the KMP Shippers and
Kinder Morgan, including emails send or received from email accounts controlled
or accessible to the Ministers and Premier from all email accounts, including
government-hosted accounts, BC Liberal Party-hosted accounts, and email
accounts hosted by other private or third party (ie. gmail) accounts

12.This government has demonstrably avoided accountability in creative ways,
including triple-deleting emails and failing to document government business.
The Ministers and Premier are undoubtedly briefed by BC Liberal Party
employees regarding fundraising targets, efforts and accomplishments,
especially in respect of large repeated donors. It is to be reasonably anticipated
that the Ministers and Premier use email accounts not hosted by the Province for
these communications.

13. This Petition asserts that the fundraising goals and efforts of the BC Liberal Party
in respect of Kinder Morgan and the KMP Shippers, payments made by Kinder
Morgan and the KMP Shippers to the BC Liberal Party, and payments made by
the BC Liberal Party to the Premier create a reasoned apprehension of bias in
respect of the KMP Approval, including the imposition and satisfaction of the
Premier's five KMP Conditions. The documents requested are in the possession
and control of the Respondent and are relevant to the issues raised on this
Petition.


