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P.O. Box 821, Stn. B, Ottawa K1P 5P9 
Tel: 613-241-5179  Fax: 613-241-4758 

Email: info@democracywatch.ca   Internet: http://democracywatch.ca 

 
 

 

 

Chief Electoral Officer, and Election Commissioner, Glen Resler 

Elections Alberta 

Suite 100, 11510 Kingsway NW 

Edmonton, Alberta  

T5G 2Y5 

 

Telephone: 780-427-7191 

Fax: 780-422-2900 

 

Via Email: info@elections.ab.ca 

 

 

December 17, 2019 

 

RE: Request for recusal on ruling on any matter given Jason Kenney Cabinet will 

determine by next April if you retain your position 

 

 

Dear Mr. Resler: 

 

I am writing on behalf of Democracy Watch to request that you recuse yourself from 

ruling on any matter in your roles as Chief Electoral Officer (“CEO”), and Election 

Commissioner, concerning the Election Act (R.S.A. 2000, chapter E-1), the Election 

Finances and Contributions Disclosure Act (R.S.A. 2000, chapter E-2 – “EFCDA”), and 

the Local Authorities Election Act (R.S.A. 2000, chapter L-21 – “LAEA”). 

 

Please see the details set out below concerning this request. 

 

 

1. Your legal decisions, especially since Bill 22 was enacted, can further the 

interests of a political party, its riding associations, its candidates and members 

 

Your powers under the above listed acts as CEO include: inquiring into the financial 

affairs and records of parties and candidates (under sections 4, 5.2-5.4, 6 of the EFCDA) 

and registering parties, constituency associations, candidates and third parties (under 

section 6-11.6 and other provisions of the EFCDA); investigating (under section 4.2, and 
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206.1-206.3 of the Election Act); generally overseeing provincial elections in Alberta 

(under sections 4-4.12, and 9 on through the rest of the Election Act), and; possibly 

assisting in with municipal elections (under sections 49(2) of the LAEA).   

 

Your powers under those acts as Election Commissioner include investigating and ruling 

on violations under sections 134(2), 153.03, 153.09-153.8, and 206.1-206.3 of the 

Election Act, and under Part 6.3 (sections 44.95-44.97) of the EFCDA, and under Part 5.1 

and Part 8 of the LAEA.  Under section 134.2 of the Election Act, complaints can be filed 

with the Election Commissioner concerning violations of government advertising rules 

by government departments.  Under sections 153.09 and 153.091, the Election 

Commissioner is empowered to investigate complaints about violations of the Election 

Act.  Under sections 153.1 to 153.8, the Election Commissioner is empowered to penalize 

violators of the Election Act. 

 

Under sections 44.95 to 44.97 of the Election Finances and Contributions Disclosure Act 

(EFCDA), which can be viewed at: 

http://www.qp.alberta.ca/documents/Acts/E02.pdf,  

the Election Commissioner investigates various financial matters of parties, riding 

associations and candidates in nomination races, elections and party leadership races.  

Under sections 51, 51.01, 51.02, 51.04 to 51.08, and 53 of EFCDA, the Election 

Commissioner is empowered to impose financial penalties and compliance agreements, 

and to initiate prosecutions, for violations of the EFCDA. 

 

In making many of the legal decisions exercising your powers under the above acts, you 

have an opportunity to further the interests of a party, a party’s riding association, or a 

party’s candidate or member.  Democracy Watch requests that you recuse yourself from 

exercising those powers. 

 

Bill 22, a PDF of which can be viewed at: 

https://www.assembly.ab.ca/ISYS/LADDAR_files/docs/bills/bill/legislature_30/session_

1/20190521_bill-022.pdf 

includes section 13 and subsections 14(2)(a), (5), (17) and (18).  Subsection 13(11) adds 

a new provision 153.093 to the Alberta Election Act, which can be viewed at, 

http://www.qp.alberta.ca/documents/Acts/E01.pdf     

that dissolves the Office of the Election Commissioner and folds it into the Office of the 

Chief Electoral Officer, and under subsection 153.093(5) to terminate the employment 

contract between the Government and the Election Commissioner Lorne Gibson with the 

possibility, under subsection 153.093(6), that the Chief Electoral Officer could appoint 

Mr. Gibson as Election Commissioner.  Under subsection 153.093(8), every person 

employed by the Office of the Election Commissioner becomes an employee of the 

Office of the Chief Electoral Officer. 

 

Under subsection 13(13) of Bill 22, the sole power of the Election Commissioner to 

approve the initiation of a prosecution under the subsection 163.1(1) of the Election Act 

is transferred to the Chief Electoral Officer.  Under subsection 14(18) of Bill 22, the sole 

power of the Election Commissioner to approve the initiation of a prosecution under 

http://www.qp.alberta.ca/documents/Acts/E02.pdf
https://www.assembly.ab.ca/ISYS/LADDAR_files/docs/bills/bill/legislature_30/session_1/20190521_bill-022.pdf
https://www.assembly.ab.ca/ISYS/LADDAR_files/docs/bills/bill/legislature_30/session_1/20190521_bill-022.pdf
http://www.qp.alberta.ca/documents/Acts/E01.pdf
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section 53 of the Election Finances and Contributions Disclosure Act is also transferred 

to the Chief Electoral Officer. 

 

Due to the changes made by Bill 22, you now have the discretionary power under 

subsections 5(1), 5(1.1) and 5(1.2) of the Election Act to decide whether to appoint an 

Election Commissioner, and to decide which enforcement powers the Election 

Commissioner will have and which powers you shall retain in your position of CEO.  

According to this media article about your testimony before the Standing Committee on 

Legislative Offices on November 29, 2019 

https://www.cbc.ca/news/canada/edmonton/fired-election-commissioner-lorne-gibson-

apply-1.5379438  

you have committed to appointing a new Election Commissioner.  The transcript of your 

testimony in which you make this commitment is on pages 32-40 at: 

http://www.assembly.ab.ca/ISYS/LADDAR_files/docs/committees/lo/legislature_30/sess

ion_1/20191129_0815_01_lo.pdf.  Democracy Watch is also requesting that you recuse 

yourself from appointing a new Election Commissioner. 

 

 

 

2. UCP’s power to decide by April 2020 if you are reappointed for another term 

creates a reasonable apprehension of bias 

 

I know that you and your office have committed to being impartial in making all 

decisions, including decisions in the new role of Election Commissioner that the UCP 

Kenney Cabinet has assigned to you for now under the changes made by Bill 22, as your 

spokesperson states in this recent article: 

https://calgaryherald.com/opinion/columnists/braid-elections-alberta-boss-determined-to-

show-independence-from-ucp. 

 

However, the standard for anyone making legal decisions is whether there is a reasonable 

apprehension of bias on the part of the decision-maker. 

 

The reason for this request is that you are currently essentially serving at the pleasure of 

the Lieutenant Governor in Council (the “UCP Kenney Cabinet”) and United 

Conservative Party (UCP) Members of the Legislative Assembly of Alberta (“MLAs”).  

Under subsection 3(3) of the Election Act, which can be viewed at: 

http://www.qp.alberta.ca/1266.cfm?page=E01.cfm&leg_type=Acts&isbncln=978077973

3903  

your term in office will expire on April 16, 2020 unless you are reappointed before that 

date by the UCP Kenney Cabinet on the recommendation of the Standing Committee on 

Legislative Offices.   

 

The mandate of the Committee and its members are set out at: 

https://www.assembly.ab.ca/committees/legislativeoffices/index.html.  The Committee 

has seven members from the UCP and four members from the New Democratic Party 

https://www.cbc.ca/news/canada/edmonton/fired-election-commissioner-lorne-gibson-apply-1.5379438
https://www.cbc.ca/news/canada/edmonton/fired-election-commissioner-lorne-gibson-apply-1.5379438
http://www.assembly.ab.ca/ISYS/LADDAR_files/docs/committees/lo/legislature_30/session_1/20191129_0815_01_lo.pdf
http://www.assembly.ab.ca/ISYS/LADDAR_files/docs/committees/lo/legislature_30/session_1/20191129_0815_01_lo.pdf
https://calgaryherald.com/opinion/columnists/braid-elections-alberta-boss-determined-to-show-independence-from-ucp
https://calgaryherald.com/opinion/columnists/braid-elections-alberta-boss-determined-to-show-independence-from-ucp
http://www.qp.alberta.ca/1266.cfm?page=E01.cfm&leg_type=Acts&isbncln=9780779733903
http://www.qp.alberta.ca/1266.cfm?page=E01.cfm&leg_type=Acts&isbncln=9780779733903
https://www.assembly.ab.ca/committees/legislativeoffices/index.html
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(NDP).  There is no indication on the Committee’s webpage, or in the Standing Orders of 

the Legislative Assembly of Alberta, which can be seen at: 

http://www.assembly.ab.ca/pro/standing/standing_orders.pdf 

that indicates the Committee needs more than a majority vote to reappoint you. 

 

As a result, whether you retain your position as Chief Electoral Officer, and Election 

Commissioner, depends on the support of the UCP Premier, Cabinet ministers, and 

MLAs.  Essentially, you are serving at their pleasure, with no security of tenure past 

April 16, 2019.  This situation raises the question of whether you can impartially exercise 

your powers as CEO and Election Commissioner, given that you have a clear incentive to 

please the UCP Premier, ministers and MLAs in order to keep your job past April 2019. 

 

The Supreme Court of Canada stated in Wewaykum Indian Band v. Canada, 2003 SCC 

45, at para. 57, that public confidence in our legal system:  

“is rooted in the fundamental belief that those who adjudicate in law must always do 

so without bias or prejudice and must be perceived to do so.” 

 

Reasonable apprehension of bias was defined in the seminal Supreme Court of Canada 

judgment in Committee for Justice and Liberty v. National Energy Board, [1978] 1 SCR 

369 at p. 394: 

"... the apprehension of bias must be a reasonable one, held by reasonable and right 

minded persons, applying themselves to the question and obtaining thereon the 

required information.  In the words of the Court of Appeal, that test is 'what would an 

informed person, viewing the matter realistically and practically – and having thought 

the matter through – conclude.  Would he think that it is more likely than not that [the 

decision-maker], whether consciously or unconsciously, would not decide fairly." 

 

Democracy Watch’s position is that an informed person, viewing your current status 

realistically and practically, and having thought the matter through, would conclude that 

it is more likely than not that you, consciously or unconsciously, will not decide matters 

concerning the UCP party and other parties fairly.  Further details concerning Democracy 

Watch’s position are set out below. 

 

 

3. Ongoing investigation of Jason Kenney’s party leadership campaign by Election 

Commissioner, and past rulings against the UCP 

 

According to this Star Edmonton article: 

https://www.thestar.com/edmonton/2019/08/06/election-commissioner-probing-

allegations-regarding-jason-kenney-campaign-membership-irregularities.html 

in August 2019 Alberta’s Election Commissioner was investigating Jason Kenney’s 

leadership campaign for the United Conservative Party (UCP) concerning alleged 

violations of the Election Finances and Contributions Disclosure Act (EFCDA).  There 

has been no public indication from the Election Commissioner that this investigation has 

concluded. 

 

http://www.assembly.ab.ca/pro/standing/standing_orders.pdf
https://www.thestar.com/edmonton/2019/08/06/election-commissioner-probing-allegations-regarding-jason-kenney-campaign-membership-irregularities.html
https://www.thestar.com/edmonton/2019/08/06/election-commissioner-probing-allegations-regarding-jason-kenney-campaign-membership-irregularities.html
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According to this Edmonton Journal article: 

https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-

cost-saver-elections-alberta-budget-shows 

there are currently 76 complaints to the Election Commissioner awaiting assignment. 

 

As a result, you as Election Commissioner have several proceedings underway, including 

a proceeding concerning alleged violations of the Election Finances and Contributions 

Disclosure Act by people involved in Jason Kenney’s UCP leadership campaign. 

 

In decisions concerning this investigation, and likely others, you have the opportunity to 

further the interests of Premier Kenney, and likely also at least some of his Cabinet 

ministers, and possibly some of his MLAs, and likely some members of the UCP. 

 

 

 

4. The firing of Election Commissioner Lorne Gibson through Bill 22 shows the 

UCP Cabinet and MLAs will fire someone who rules against their interests 

 

As of October 2019, Election Commissioner Lorne Gibson had issued more than 

$163,000 in fines concerning violations of the law during the UCP leadership race, as you 

can see summarized in this article: 

https://www.cbc.ca/news/canada/calgary/rachel-notley-leadership-race-ucp-oversight-

1.5309667 

and this article: 

https://globalnews.ca/news/5807865/ucp-leadership-campaign-jeff-callaway-court-

documents/  

and the Election Commissioner issued another $25,000 in fines in early November 2019 

concerning violations of the law during the UCP leadership race, as set out in this article: 

https://www.cbc.ca/news/canada/calgary/robyn-lore-fines-election-commissioner-alberta-

kamikaze-1.5347100.  

 

Bill 22 was introduced by the Government of Alberta in the Legislative Assembly on 

Monday, November 18, 2019.  The Government invoked closure on debate at second and 

third readings and enacted Bill 22 three days later on Thursday, November 21, 2019. 

 

Various statements have been issued by members of the Kenney Cabinet that the firing of 

the Election Commissioner was done only to save money.  For example, see the 

statement by Finance Minister Travis Toews in this article: 

https://edmonton.ctvnews.ca/election-commissioner-will-be-fired-amid-investigation-

into-united-conservative-party-1.4691192 

 

However, after the firing, you confirmed that there would be no saving of money because 

you plan to hire a new Election Commissioner, and you will request more money in your 

budget for the next fiscal year for investigations than the Election Commissioner had 

requested.  See that information in the following Edmonton Journal article: 

https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-cost-saver-elections-alberta-budget-shows
https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-cost-saver-elections-alberta-budget-shows
https://www.cbc.ca/news/canada/calgary/rachel-notley-leadership-race-ucp-oversight-1.5309667
https://www.cbc.ca/news/canada/calgary/rachel-notley-leadership-race-ucp-oversight-1.5309667
https://globalnews.ca/news/5807865/ucp-leadership-campaign-jeff-callaway-court-documents/
https://globalnews.ca/news/5807865/ucp-leadership-campaign-jeff-callaway-court-documents/
https://www.cbc.ca/news/canada/calgary/robyn-lore-fines-election-commissioner-alberta-kamikaze-1.5347100
https://www.cbc.ca/news/canada/calgary/robyn-lore-fines-election-commissioner-alberta-kamikaze-1.5347100
https://edmonton.ctvnews.ca/election-commissioner-will-be-fired-amid-investigation-into-united-conservative-party-1.4691192
https://edmonton.ctvnews.ca/election-commissioner-will-be-fired-amid-investigation-into-united-conservative-party-1.4691192
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https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-

cost-saver-elections-alberta-budget-shows.  

 

At the time of his firing, Election Commissioner Lorne Gibson was in the second year of 

his five-year fixed term.  Before Bill 22 was enacted, under section 153.01 of Alberta’s 

Election Act the Election Commissioner was appointed for a term of five years, 

removable only for cause or incapacity. 

 

Ethics Commissioner Marguerite Trussler issued a ruling on November 21, 2019 with 

regard to Bill 22.  You can see that ruling at the bottom of this article: 

https://www.cbc.ca/news/canada/edmonton/lorne-gibson-bill-22-elections-commissioner-

passes-1.5368109.  

 

The ruling stated: 

“Those individuals who are in the process of being investigated by the Election 

Commissioner or the RCMP would be in breach of s. 2 (1) of the Conflicts of 

Interest Act if they were to discuss the portions of Bill 22 pertaining to the Office 

of the Elections Commissioner or vote on the bill. 

 

“For those individuals who have close associates (as opposed to direct associates), 

eg. people who work closely with, or who work for them, in the process of being 

investigated, it is likely that they would be improperly furthering another person’s 

private interests under section 3 of the Conflicts of Interest Act if they were to 

discuss any aspects of Bill 22 or vote on the bill.” 

 

The letter went on to say that those being questioned by the RCMP or Election 

Commissioner, and even UCP Members of the Legislative Assembly, could be in 

violation of the Conflicts of Interest Act depending on the circumstances. 

 

Despite this ruling, and despite extensive commentary criticizing the firing of Election 

Commissioner Gibson while Bill 22 was being debated, examples of which you can see 

in this article: 

https://edmontonsun.com/opinion/editorials/editorial-election-commissioner-ouster-bad-

timing-bad-optics 

and this article 

https://www.theglobeandmail.com/opinion/editorials/article-firing-of-alberta-elections-

watchdog-borders-on-an-abuse-of-power-by/ 

and this article: 

https://globalnews.ca/news/6189426/alberta-elections-commissioner-fired-political-

reaction/ 

the Kenney Cabinet and UCP MLAs proceeded to enact Bill 22. 

 

This shows clearly how committed the Kenney Cabinet and UCP MLAs are to ensuring 

that someone who rules against the interests of the UCP will not be allowed to occupy the 

position or exercise the powers of Election Commissioner. 

 

https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-cost-saver-elections-alberta-budget-shows
https://edmontonjournal.com/news/local-news/firing-of-elections-commissioner-not-a-cost-saver-elections-alberta-budget-shows
https://www.cbc.ca/news/canada/edmonton/lorne-gibson-bill-22-elections-commissioner-passes-1.5368109
https://www.cbc.ca/news/canada/edmonton/lorne-gibson-bill-22-elections-commissioner-passes-1.5368109
https://edmontonsun.com/opinion/editorials/editorial-election-commissioner-ouster-bad-timing-bad-optics
https://edmontonsun.com/opinion/editorials/editorial-election-commissioner-ouster-bad-timing-bad-optics
https://www.theglobeandmail.com/opinion/editorials/article-firing-of-alberta-elections-watchdog-borders-on-an-abuse-of-power-by/
https://www.theglobeandmail.com/opinion/editorials/article-firing-of-alberta-elections-watchdog-borders-on-an-abuse-of-power-by/
https://globalnews.ca/news/6189426/alberta-elections-commissioner-fired-political-reaction/
https://globalnews.ca/news/6189426/alberta-elections-commissioner-fired-political-reaction/
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5.  Your appearance of bias due to serving at the pleasure of the UCP requires your 

recusal from decisions 

 

To summarize the above evidence and law, you have powers as Chief Electoral Officer 

(“CEO”) and Election Commissioner to make law enforcement rulings on current 

investigations that affect the interests of the UCP, Premier Kenney, at least some UCP 

Cabinet ministers and MLAs, and some members of the UCP.  You are currently serving 

in these two positions essentially at the pleasure of the UCP Cabinet and MLAs, as you 

will not hold these positions past April 2020 unless the Cabinet and MLAs decide to 

reappoint you to another term. 

 

You know that the UCP very likely fired Elections Commissioner Lorne Gibson because 

he issued rulings against several UCP members. 

 

You have not indicated publicly that you are not seeking to be reappointed for another 

term.  As a result, you have a clear incentive to issue rulings that will please UCP 

Premier Kenney, his ministers, and his MLAs.  If a matter concerns people involved in 

the UCP, your incentive is to rule that no one violated any rule.  If a matter concerns 

people involved in other parties, your incentive is to rule that they violated the law. 

 

You are prohibited by law from having even an appearance of bias when making law 

enforcement rulings. 

 

As mentioned above in section 2, therefore Democracy Watch’s position is that you have 

an appearance of bias – an informed person, viewing your current status realistically and 

practically, and having thought the matter through, would conclude that it is more likely 

than not that you, consciously or unconsciously, will not decide matters fairly. 

 

For all of the above reasons, Democracy Watch requests that you recuse yourself from 

ruling on any matters, and from appointing a new Ethics Commissioner as you have an 

incentive to choose someone who will please the Premier, his Cabinet and MLAs. 

 

We look forward to receiving your response to this request. 

 

Sincerely, 

 

 
Duff Conacher, Co-founder of Democracy Watch 

on behalf of the Board of Directors of Democracy Watch 

 


