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ONTARIO 

SUPERIOR COURT OF JUSTICE 

(Toronto Divisional Court) 

 

 

BETWEEN: 

 

DEMOCRACY WATCH 

 

Applicant/ 

Moving Party 

- and - 

 

 

ONTARIO INTEGRITY COMMISSIONER  

Respondent/ 

Responding Party 

 

NOTICE OF MOTION  

(MOTION TO SET ASIDE MOTIONS DECISION) 

 

THE APPLICANT/MOVING PARTY, Democracy Watch, will make a motion to a full 

panel of the Divisional Court to set aside the motions decision of a single judge of the Divisional 

Court dated November 10, 2021, which quashed the Applicant’s nine applications for judicial 

review and dismissed its motion for production of records of proceeding. The motion will be heard 

on a date to be fixed by the Registrar. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

 [X] Orally.  
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THE MOTION IS FOR: 

1. An Order setting aside the decision of Justice Favreau, sitting as a single judge on two 

motions in the Divisional Court, dated November 10, 2021;  

2. An Order extending the time for service and filing this Notice of Motion in accordance 

with Rule 3.02; and 

3. Such further and other relief as this Honourable Court may deem just. 

 

THE GROUNDS FOR THE MOTION ARE: 

1. In late 2020, Democracy Watch filed nine applications in the Divisional Court seeking 

judicial review of nine separate decisions the Ontario Integrity Commissioner (the 

“OIC”) made in its role of registrar under the Lobbyists Registration Act, 1998, S.O. 

1998, c. 27, Sched. (the “LRA”) and publicized in its Annual Report in late June 2020; 

2. The OIC took the position that the matters were not justiciable and that it was not 

required to produce records of proceeding under s. 10 of the Judicial Review Procedure 

Act, R.S.O. 1990, c. J.1; 

3. Democracy Watch brought a motion to compel production of the records of 

proceedings, and the OIC brought a motion to quash the applications because, inter 

alia, the matters were not justiciable and Democracy Watch lacked standing; 

4. On July 20, 2021, the motions were heard by Justice Favreau, sitting as a single judge 

pursuant to s. 21(3) of the Courts of Justice Act, R.S.O. 1990, c. C.43; 

5. By decision dated November 10, 2021, Justice Favreau granted the OIC’s motion and 

quashed the nine Applications based on the issue of public interest standing; 

6. It was conceded that Democracy Watch had a genuine interest in the matters (the 

second prong of the test for public interest standing), and Justice Favreau ruled that it 
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was not plain and obvious that the issues were not justiciable, nor was it plain and 

obvious that the Applications would be dismissed on the basis of delay in filing; 

7. Democracy Watch respectfully states that Justice Favreau misapprehended the 

evidence on the motions and/or incorrectly applied the first and third prongs of the test 

for public interest standing, including but not limited to by failing to apply the test in a 

purposive, flexible, and generous manner;  

8. The public has an undeniable interest in knowing who is influencing their elected 

officials and whether this is being done in an ethical manner—which the LRA requires; 

9. In five of the nine impugned decisions, the OIC was for the first time interpreting s. 3.4 

of the LRA, which prohibits lobbyists knowingly placing a public office holder in a 

position of real or potential conflict of interest; 

10. Six of the nine OIC decisions challenged by Democracy Watch involved situations 

where lobbyists were found to have violated the LRA but the OIC did not penalize the 

lobbyist;  

11. These issues concern the proper interpretation and application of key provisions in the 

LRA aimed at preventing secret, unethical lobbying in order to maintain government 

integrity, including enforcement and penalty measures to ensure lobbyists comply with 

these provisions—which are clearly serious issues of broad public importance; 

12. Despite this, Justice Favreau took an unreasonably and/or incorrectly narrow view of 

the Applications and found that the issues raised therein were not serious legal issues, 

which led Her Honour to conclude that Democracy Watch had not satisfied the “serious 

justiciable issue” prong of the test for public interest standing;  
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13. In so doing, Justice Favreau did not make reference to the six applications challenging 

decisions in which lobbyists were found to have violated the LRA but were not 

penalized, and she did not explain why these matters did not raise a serious issue;  

14. Justice Favreau also mischaracterized the Applications as being focused on outcomes 

Democracy Watch viewed as too lenient, even though the nine Applications clearly set 

out that Democracy Watch was (and continues to be) primarily concerned with the 

reasonableness of the OIC’s interpretation and application of the conflict-of-interest 

provisions in the LRA—which are serious matters of public importance that can only 

be challenged once the OIC makes a decision in which it interpreted and applied those 

provisions;    

15. Similarly, Justice Favreau found Democracy Watch’s concerns to be “speculative”, 

notwithstanding the voluminous written material filed in which Democracy Watch 

explains the legal basis for its position that the OIC has interpreted and applied the LRA 

in an unreasonable manner;  

16. The decision is also internally inconsistent on this point, in that Justice Favreau ruled 

in the context of public interest standing that there was no serious justiciable issue but 

then ruled it was not plain and obvious that Democracy Watch’s position on 

justiciability would fail;   

17. Justice Favreau also unreasonably and/or incorrectly found that Democracy Watch’s 

Applications conflicted with the statutory scheme of the LRA, in that the Applications 

would reopen matters the relevant lobbyists understood to be closed and records of 

proceedings would contain information capable of identifying the lobbyists whose 

identities are otherwise kept confidential under the LRA; 
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18. In reaching this conclusion, Justice Favreau disregarded or failed to give proper (or 

any) weight to Democracy Watch’s arguments and supporting caselaw illustrating that 

the Divisional Court could easily make orders and directions to protect the lobbyists’ 

confidentiality, and that it need not reopen the matters in order to adjudicate whether 

the OIC’s impugned interpretations and applications of the LRA were reasonable;  

19. In concluding that Democracy Watch had not satisfied the test for public interest 

standing, Justice Favreau unreasonably and/or incorrectly disregarded or failed to give 

proper (or any) weight to several Federal Court decisions cited by Democracy Watch 

in which it had been granted public interest standing in analogous matters;  

20. Any delay in filing this notice of motion is attributable to the fact that counsel for 

Democracy Watch was ill from November 8–13, 2021, and was following the direction 

of his employer not to return to work while he was ill;  

21. Section 21 of the Courts of Justice Act, R.S.O. 1990, c. C.43; 

22. Rules 1.04, 3.02, 37, 61.16, and 68 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194; and 

23. Such further and other grounds as counsel may advise and this Honourable Court may 

permit.  

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

1. Order of the Divisional Court dated November 10, 2021; 

2. Reasons for Judgment of the Divisional Court dated November 10, 2021; 

3. The Motion Records and Facta filed by the parties on the motions before Justice 

Favreau;  

4. The Affidavit of Duff Conacher, to be sworn; and  
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5. Such further and other evidence as counsel may advise and this Honourable Court may 

permit.  

 

Date: November 16, 2021 

 

ROSS & MCBRIDE LLP 

Barristers and Solicitor 

1 King Street West 

Hamilton, ON   L8P 1A4 

Nick Papageorge (LSO# 77769H) 

npapageorge@rossmcbride.com 

Wade Poziomka (LSO# 59696T) 

wpoziomka@rossmcbride.com 

Tel:  905-526-9800 

Fax:   905-526-0732 

Lawyers for the Plaintiff  

  

 

 

TO:  STOCKWOODS LLP  

Barristers  

Toronto-Dominion Centre  

TD North Tower, Box 140  

77 King Street West, Suite 4130  

Toronto, ON  M5K 1H1  

 

Justin Safayeni (LSO# 58427U)  

Tel.: 416-593-3494  

justins@stockwoods.ca   

 

Stephen Aylward (LSO# 66556E)  

Tel: 416-593-2496  

stephena@stockwoods.ca  

 

Tel.: 416-593-7200  

Fax: 416-593-9345  

 

Lawyers for the Respondent 
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CERTIFICATE OF COUNSEL 

I, Nick Papageorge, lawyer for the Applicant/Moving Party herein, certify that I estimate 1 hour 

will be required for the oral argument of the Applicant/Moving Party on its motion (not including 

reply). 

 

 

    ____________________________________ 

 

      Nick Papageorge 
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