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Email: info@democracywatch.ca   Internet: http://democracywatch.ca
Office of the Conflict of Interest and Ethics Commissioner
ATTN: Mary Dawson, Commissioner
Parliament of Canada
Centre Block, P.O. Box 16
Ottawa, Ontario  K1A 0A6
Fax: 613-995-7308

Email: ciec-ccie@parl.gc.ca
January 15, 2014
RE: Request for examinations and rulings under Conflict of Interest Act with regard to Chuck Strahl’s work with Enbridge and others, and activities as Chair of SIRC
Dear Commissioner Dawson:

Democracy Watch requests that you undertake an examination, and issue a public ruling, under the Conflict of Interest Act with regard to the legal requirements and prohibitions that apply to the work former federal Cabinet minister Chuck Strahl has done and is doing for Enbridge and its subsidiary companies, and for any other clients he has that are in any way engaging with the federal government or with any provincial, territorial or municipal government institutions with which he had direct and significant official dealings with during his last year as a Cabinet minister, or that deal with matters about which he would have confidential information he obtained while he was a Cabinet minister that is not available to the public.
Democracy Watch also requests that you undertake an examination, and issue a public ruling, with regard to the legal requirements Chuck Strahl must comply with in his current position as Chair of the Security Intelligence Review Committee (SIRC).

A. Mr. Strahl’s post-Cabinet activities and related facts
Mr. Strahl was a federal Cabinet minister from February 6, 2006 on, most recently:

· From August 5, 2010 to May 17, 2011: Minister of Transport, Infrastructure and Communities, and;

· From August 14, 2007 to August 5, 2010: Minister of Indian Affairs and Northern Development, and Federal Interlocutor for Métis and Non-Status Indians (including additional responsibility from August 25, 2009 to August 5, 2010 of being Minister of the Canadian Northern Economic Development Agency).
In addition to holding these positions and attending secret Cabinet meetings where confidential information that is not available to the public is shared on a wide variety of issues and topics, Mr. Strahl may have been a member of various Cabinet committees and through their meetings and documents have also received other confidential information.  There is no public record of the members of former Cabinet committees but we urge you to obtain this information in your examination of Mr. Strahl’s activities.
Enbridge Inc. has been registered to lobby the federal government from July 25, 2005 through to the present.  According to a Monthly Communication Report (#4543-147258) filed by Enbridge in the federal Lobbyists Registry, on April 29, 2010 representatives of Enbridge communicated with Mr. Strahl as part of their ongoing lobbying efforts that were first registered on July 25, 2005 and continue to today (Registration #845552-4543).  The subject matter of the communication was “Aboriginal Affairs, Energy”.

Not all communications are disclosed in the Registry – only oral, pre-arranged communications initiated by the lobbyist are required to be disclosed.  During the time period of November 26, 2009 to the present, Enbridge’s registration has been for oral and written communications lobbying of various departments including both departments for which Mr. Strahl was a Cabinet minister, and on various matters including:

· “Regulatory processes for Aboriginal Crown Consultation - advocating for the government to implement clear policies to ensure the government's duty to consult with Aboriginals is met and concluded within predictable timelines” and;
· “regulatory streamlining - seeking improved efficiencies in the government secondary permitting processes for Department of Fisheries and Oceans Permits and Transport Canada permits for pipeline construction, seeking improved efficiencies in the environmental assessment processes.”

As a result, in addition to the meeting on April 29, 2010, it is very likely that Enbridge communicated directly with Mr. Strahl during his last year in office.

On June 14, 2012, Prime Minister Harper appointed Mr. Strahl as a Member and the Chair of the Security Intelligence Review Committee (SIRC), an external review body which reports to the Parliament of Canada on the operations of the Canadian Security Intelligence Service (CSIS).  According to the SIRC website “SIRC also investigates complaints by individuals concerning CSIS and examines reports by Ministers relating to the national security of Canada.”
In addition, the SIRC website states that “With the sole exception of Cabinet confidences, SIRC has access to all information held by CSIS, no matter how highly classified that information may be.”

As has been reported recently in the media, Mr. Strahl has done work for Enbridge Inc. since 2011.  Mr. Strahl did not confirm in those media reports what type of work he has done for Enbridge since 2011, nor the exact date he started this work.  

Also according to a recent media report, on December 6, 2013 Mr. Strahl registered as a lobbyist under the British Columbia Lobbyists Registration Act to lobby for Northern Gateway Pipelines L.P., which is a subsidiary of Enbridge.  Mr. Strahl’s registration states that he is registering to lobby B.C.’s Minister of Natural Gas Development (and Deputy Premier), Rich Coleman on the subject of “Energy”.

According to another recent media report, from December 2012 on the National Energy Board (NEB) coordinated with CSIS and various police forces to gather information on individuals and organizations opposed to the Northern Gateway Pipeline project of Enbridge.  Also according to the report, on May 23, 2013, Natural Resources Canada hosted a 'Classified Briefing for Energy & Utilities Sector Stakeholders' conference in collaboration with CSIS and the RCMP at CSIS's headquarters in Ottawa.  Part of the conference was sponsored by Enbridge.  It is not publicly known exactly how much secret information CSIS and the RCMP share with companies at these briefings.

B. Legal issues concerning Mr. Strahl’s activities
Mr. Strahl is covered by the provisions of the Conflict of Interest Act (the “Act”) in his role as a former Cabinet minister/public office holder, and also in his role as Chair of SIRC (as a Governor in Council appointee-type “public office holder” as defined in section 2 of the Act).
1. Issues in Mr. Strahl’s role as Chair of SIRC

Section 5 of the Act requires current public office holders to “arrange his or her private affairs in a manner that will prevent the public office holder from being in a conflict of interest.”
Please note that section 5 requires public office holders to arrange their private affairs to “prevent” them from being in a conflict of interest.  Mr. Strahl’s current work for Enbridge, and potentially his past work for Enbridge and other clients (about which the details are not known) does not prevent conflicts of interest with his duties as Chair of SIRC, it causes conflicts of interest given SIRC’s role as a watchdog over CSIS’ activities and CSIS’ investigations of opponents of Enbridge’s pipeline proposal.

Based the above, Democracy Watch’s opinion is that there is enough evidence for you to form a reasonable belief that Mr. Strahl is not complying with section 5, and therefore for you to initiate an examination under section 45 of the Act to determine whether Mr. Strahl is in violation of the Act and issue a public ruling.
2. Issues in Mr. Strahl’s role as a former Cabinet minister/public office holder
(a) Working with entities that he had dealings with as a Cabinet minister

Subsection 35(1) of the Act prohibits former public office holders who were Cabinet ministers, for two years after they leave office (under subsection 36(2)), from contracting with, serving on the board of directors of, or working for any entity with which they had “direct and significant official dealings” during their last year in office.
In your Information Notice on the meaning of “direct and significant official dealings” you state that even “a short conversation on a very high-profile matter or a large expenditure” could be considered significant.  
Enbridge communicated with Mr. Strahl on April 29, 2010 about “Aboriginal Affairs, Energy”.  The Northern Gateway project was proposed in 2006 and was actively being reviewed by the federal government as of January 2010, and the project is clearly a high-profile matter that will, according to media reports, cost $7.9 billion and so it is a large expenditure.
In Democracy Watch’s opinion, Enbridge’s communication with Mr. Strahl on April 29, 2010 about the pipeline project or other matters, and its registration to lobby his department through his last year in office, constitute “direct and significant official dealings”.  It is a violation of the Lobbying Act for a lobbyist to register and list a department that the lobbyist is not actually lobbying. 

As a result, Democracy Watch’s opinion is that Mr. Strahl was barred from working for Enbridge until May 18, 2013.  According to media reports, Mr. Strahl has confirmed that he has done work for Enbridge from 2011 on.
Based on the above, Democracy Watch’s opinion is that there is enough evidence for you to form a reasonable belief that Mr. Strahl did not comply with subsection 35(1) when he worked for Enbridge prior to May 18, 2013, and therefore for you to initiate an examination to determine whether Mr. Strahl violated the Act.

(b) Giving advice using confidential information he learned in office
Subsection 34(2) of the Act prohibits former public office holders from ever giving “advice to his or her client, business associate or employer using information that was obtained in his or her capacity as a public office holder and is not available to the public.”
Despite being Ethics Commissioner since July 2007, you have failed to issue a guideline or interpretation bulletin defining exactly what this key rule means.
Democracy Watch’s opinion, based on standard statutory interpretation rules, is that all a former public office holder has to do to violate this subsection is use confidential information as the basis for giving advice – they do not have to share the confidential information with anyone, they just have to use it as a basis for the advice they give.
For effective enforcement, your assumption must be that the former public office holder is using the confidential information they learned while in office, as they cannot un-learn what they learned.  If you do not make this assumption, you are setting up a scheme whereby it could never be proven that the office holder used the information, given that what is happening in someone’s mind is essentially unknowable.

This assumption is the basis of all effective enforcement of conflict of interest and ethics rules – no one can know what is going on in someone’s mind when they make a decision or give advice to others, and so people must prohibited in every case from participating in discussions and decisions when they have a private interest, and must be prohibited from giving advice to others when they know inside information that could give others there an advantage.  Their claim that they didn’t think about their private interest when making a decision, or didn’t use what they know when giving advice, can never be believed because it can never be proven either way, and so to protect the public interest they must be prohibited from participating in the decision-making process, and from being in a position to give the advice.
This means a former public office holder must be prohibited from being an advisor to any client, business associate or employer that has an interest in federal government operations and/or decisions, including decisions made jointly with provincial, territorial or municipal governments or with other entities.  
While the prohibition in subsection 34(2) of the Act on giving advice using confidential information has no time limit, Democracy Watch’s position is that former public office holders should be allowed to be an advisor on federal or other government matters after the Cabinet ministers, ministerial staff, and government officials whom the former public office holder knows and interacted with while in office have left their offices.

The real danger that subsection 34(2) is aimed at preventing is the sharing of secret, inside information that will give someone or some entity an advantage over others in influencing the government and winning the decision they want.  After all the key top decision-makers and other key top officials (who deal with the most confidential information) whom the former public office holder knows have left office, this danger is reduced significantly.  However, if the decision-making process on an issue drags on for several years, the prohibition on being an advisor on that issue should continue whenever the Ethics Commissioner determines that there is key confidential information that could still be shared by the former public office holder.
Finally, Mr. Strahl is both a current public office holder and a former public office holder.  As a result, he is continuing to learn confidential information in his role as the Chair of SIRC.  Given SIRC’s interactions with CSIS, and CSIS’s interactions with Enbridge, it is even more clear that Mr. Strahl likely knows confidential information that affects Enbridge’s interests.

Based on the above, Democracy Watch’s opinion is that there is enough evidence for you to form a reasonable belief that Mr. Strahl is not complying with subsection 34(2) when he is working for Enbridge given that:

· Mr. Strahl left Cabinet only 2.5 years ago, and continues as Chair of SIRC;

· many of the federal Cabinet ministers are the same people as when he was in office, and presumably also many of the Cabinet staff and senior government officials are the same people;

· Enbridge is registered to lobby the federal government, and Enbridge’s pipeline was proposed when Mr. Strahl was a Cabinet minister and is still being reviewed by the government and the Cabinet, and;

· therefore Enbridge still has ongoing interests in federal government decisions and Mr. Strahl very likely knows confidential information that affects those interests, interests that Enbridge lobbied Mr. Strahl about on April 29, 2010 and lobbied his department (and likely his office) about through his last year in office.  
In other words, Democracy Watch’s opinion is that in his interactions with Enbridge Mr. Strahl cannot avoid using confidential information that he learned while in office, information that has very significant value to any stakeholder given that the Cabinet and the government and the decision-making processes on the issue are essentially the same as when Mr. Strahl was in office.
(c) Acting for an entity involved in a negotiation with the federal government
Subsection 34(1) of the Act prohibits former public office holders from ever acting for any person or entity “in connection with any specific proceeding, transaction, negotiation or case to which the Crown is a party and with respect to which the former public office holder had acted for, or provided advice to, the Crown.”
As a Cabinet minister from B.C., it is very likely that Mr. Strahl provided advice of some sort to the federal government concerning Enbridge’s Northern Gateway Pipeline proposal given that the proposal was being reviewed by the federal government while he was a Cabinet minister, and given that he was lobbied by representatives of Enbridge on energy issues when he was a minister.

Based on the above, Democracy Watch’s opinion is that there is enough evidence for you to form a reasonable belief that Mr. Strahl is not complying with subsection 34(1) given that he is now working with Enbridge “in connection with” a “specific proceeding” or “negotiation” (the review process of the pipeline proposal) in which the federal government is involved very directly as Mr. Strahl’s former Cabinet colleagues have final approval decision-making power.
(d) Making representations to entities he had dealings with as a Cabinet minister

Subsection 35(1) of the Act prohibits a former public office holder who was a Cabinet minister, for two years after they leave office (under subsection 36(2)), from making representations of any kind (paid or not) on behalf of anyone or any entity “to any department, organization, board, commission or tribunal with which he or she had direct and significant official dealings during the period of one year immediately before his or her last day in office.”
Please note that this subsection does not say “federal” department, organization etc.  As a result, the prohibition also clearly covers representations to provincial, territorial and municipal departments and organizations.

On October 25, 2011, Mr. Strahl signed on to an “Open Letter: A Choice for British Columbia” that advocated “Timely completion of natural gas pipeline and liquefaction capacity, as well as pipelines such as Enbridge’s Northern Gateway Pipelines Project.”  

While such a form of representation is relatively minor, and we do not know to whom the letter was distributed, or where it was published, Democracy Watch’s opinion is that you should include this in your examination of Mr. Strahl’s activities because it falls within the two-year cooling-off period that applied to Mr. Strahl and was clearly a letter aimed at both the federal and B.C. governments. 
(e) Taking improper advantage of his previous public office
Subsection 33 of the Act prohibits former public office holders from ever acting in any way that takes “improper advantage of his or her previous public office.”
If you determine that Mr. Strahl has violated any of the other provisions in the Act cited in the sections above, by definition Mr. Strahl will have acted improperly in a way that takes advantage of his former public office, and therefore you must also rule that he has violated subsection 33.
(f) Mr. Strahl’s work with other clients – full audit needed
Given that Mr. Strahl has worked with Enbridge since 2011, beginning soon after he left office, and given all of the above, Democracy Watch also requests that you undertake a full audit of all the work Mr. Strahl has done since he left office.  Democracy Watch’s opinion is that Mr. Strahl has ignored clear requirements in the Conflict of Interest Act in his work with Enbridge and SIRC, and as a result it is Democracy Watch’s opinion that it is reasonable to believe he has likely ignored these requirements in other situations and with other clients.

If you do not undertake this audit, you will essentially be confirming that your enforcement approach is entirely an “honour” system that has no relation to any effective law enforcement system ever established anywhere.

C. Your weak enforcement record, especially re: former public office holders
In your Information Notice about Post-Employment Obligations of public office holders, you state the following:

“The post-employment section of the Act relies mainly on the voluntary compliance of former public office holders. The Commissioner can, however, conduct an examination into any alleged breach; the findings of her examinations are made public.”
I cite this statement in part to point out that it says you can conduct an examination “into any alleged breach” and commits you to issuing a public ruling in every case.  However, I mainly cite it because it reveals your very weak enforcement attitude and approach.
There is no good reason for the post-employment requirements to rely on “voluntary compliance”.  You hold an administrative tribunal position, and under well-established administrative law principles you have clear authority to require federal government institutions to inform you about the departure of office holders, and to require former office holders to provide you with detailed information about their activities, and to conduct regular, random, unannounced audits to enforce any section of the Act.  
Your powers as an administrative tribunal and enforcement agency are underlined by the main purposes of the Act as set out in section 3, namely to “minimize the possibility of conflicts arising between the private interests and public duties of public office holders and provide for the resolution of those conflicts in the public interest should they arise” (subsection 3(b)) and to “provide the Conflict of Interest and Ethics Commissioner with the mandate to determine the measures necessary to avoid conflicts of interest and to determine whether a contravention of this Act has occurred” (subsection 3(c)).  
Effective enforcement and the avoidance of conflicts of interest and resolution of conflicts in the public interest must always override the other purposes of the Act of encouraging experienced and competent persons to seek public office (subsection 3(d)), and facilitating exchanges between the private and public sectors (subsection 3(e)).  The private and public sectors can always have exchanges through open, meaningful consultation processes that are not limited in any way by the provisions in the Act, and avoiding taking part in discussions and decisions in which they have a private interest is a very simple way for any experienced person to hold a public office while upholding the purpose and complying with the measures in the Act.
As the Supreme Court of Canada stated in 1996 in its leading case ruling on government ethics standards, R. v Hinchey, “given the heavy trust and responsibility taken on by the holding of a public office or employ, it is appropriate that government officials are correspondingly held to codes of conduct which, for an ordinary person, would be quite severe” (para. 18), and “The magnitude and importance of government business requires not only the complete integrity of government employees and officers conducting government business but also that this integrity and trustworthiness be readily apparent to society as a whole” (para. 94).
In Democracy Watch’s opinion, your continued failure to require disclosure by federal government departments of the departure of public office holders, and disclosure of detailed information by former public office holders about their activities, and to conduct regular, random, unannounced audits and inspections, is a negligent abdication of your clear legal duties and mandate.
Your negligence in this area of enforcement is matched in other areas, as you have let dozens of Conservatives off the hook for very questionable actions, and made more than 80 secret rulings.  Most recently you refused to investigate the actions of staff of the Prime Minister’s Office in paying off Senator Mike Duffy even though you are clearly legally empowered to undertake the investigation right now, in yet another decision that covers up for former Chief of Staff to the Prime Minister Nigel Wright.
We can only hope that you will, finally, take some effective enforcement actions to ensure former public office holders are complying with the legal requirements of the Conflict of Interest Act (and hopefully also to ensure all public office holders covered by the Act are complying with all measures in it).
Please take one step, finally, to exercise some effective enforcement by initiating an examination of Mr. Strahl’s activities now.  You have been in office for six years and you have a long-confirmed reputation as a lapdog – if you fail to initiate this examination you will only provide further evidence that there is, in fact, almost no enforcement of the Act.
Please contact Democracy Watch at the address above if you need any more information to initiate the examination.  We hopefully look forward to seeing your ruling very soon.

Sincerely,

Duff Conacher, Board member of Democracy Watch

On behalf of the Board of Directors of Democracy Watch
Canada’s leading democratic reform and corporate responsibility organization
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